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Tiirkiye bugiin alacag: kararlarla diinya ekonomisindeki birinci sinif ekonomilerden birisine sahip olmakla

tuzagina diismek arasinda tercihini ortaya koymus olacaktr.

Yillardan beri hedefimiz Tiirkiyenin bir tilke konumuna

kilitlenmemesini saglamak oldu. Caligmalarimizi hep bu hedefi gozeterek tasarladik ve uygulamaya gegirdik.

(TUSIAD Genel Kurulu Konugmasi, 19 Ocak 2011)

With decisions to be taken today Turkey will be making a choice between being in the first class of world

economy and falling into the trap of being a

For years our objective has been not no let Turkey get locked in a state of country with its

We have always planned and implemented our work with this objective in mind.

(Speech at the General Assembly Meeting of TUSIAD, 19 January 2011)
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Onsoz

Tiirk Girigim s Diinyas: Konfederasyonu (TURKONFED)
olarak amacimiz, Tiirkiye sinirlari igerisinde faaliyet
gosteren, ortak amag, ilke ve hedefleri benimseyen, bolgesel
ve sektorel sanayici ve isadamlar1 federasyonlarinin ortak sesi
olarak bolgesel, sektorel ve ulusal ekonomi politikalarinin
olusturulmasina katkida bulunmak; bolgesel ve sektorel
kalkinma vizyonlar: gelistirerek uluslararas: entegrasyona

ve rekabet giicliniin artirilmasina yardimer olmak; projeler
gelistirmek; is diinyasin ilgilendiren sorunlari ve ¢6ztim
onerilerini kamuoyuna, yetkili kurumlara duyurmak
amaciyla, tiyeleri arasinda giig birligi saglayarak ortak ¢aligma
zemini olugturmaktir.

Ulkemizin ekonomik ve sosyal kalkinmasina katkida
bulunmak tizere, Atatiirk’in ¢izdigi Tiirkiye Cumhuriyeti
vizyonu ve ¢agdas uygarlik hedefini esas alarak bolgesel
ve sektorel potansiyellerin en iyi sekilde degerlendirilmesi
i¢in faaliyetlerde bulunmak; demokratik, laik bir hukuk
devleti anlayisi i¢inde, sivil toplumun kurumsallagmasi
ve ozel girisimciligin yayginlasmasina galigmak; sanayici
ve isadamlarinin sorunlarina sahip ¢ikarak toplumdaki
oncii ve girisimci niteliklerini gelistirmek tizere bagimsiz
bir platformda, temsil tabani genis, giiglii bir 6rgiitlenme
gergeklestirmektir.

TURKONEFED, Tiirk is diinyast adina, bu gercevede

olusan goriis ve 6nerilerini Tiirkiye Bityiik Millet Meclisi
(TBMM)'ne, hiikiimete, diger devletlere, uluslararas:
kuruluslara ve kamuoyuna dogrudan ya da dolayl: olarak
basin ve diger araglar aracihig ile ileterek, yukaridaki amaglar
dogrultusunda diisiince ve hareket birligi olusturmay1
hedefler. TURKONFED misyonu dogrultusunda ve
faaliyetleri gergevesinde, tilke giindeminde bulunan
konularla ilgili goriislerini bilimsel ¢alismalarla destekleyerek
kamuoyuna duyurur ve bu goriislerden hareketle
kamuoyunda tartigma platformlarinin olugmasini saglar.

TURKONFED, SEDEFED iiyesi Istanbul Tahkim Dernegi'nin
(ISTA) baskan1 Avukat Mehmet Giin tarafindan kaleme
alinan “TURKIYE'NIN ORTA DEMOKRASI SORUNLARI
ve COZUM YOLU-Yarg, Hesapverirlik, Temsilde Adalet”
raporunun “Ydnetici Ozeti” boliimiiniin yeniden basimini
yaparak kamuoyundaki siyasi reformlarla ilgili tartigmalara
katkida bulunmay1 arzu etmektedir.

Preface

As the collective voice of the federations of regional and
sectorial industrialists and businessmen active within

the boundaries of Turkey, united on the basis of common
goals, targets and principles, the Turkish Enterprise and
Business Confederation (TURKONFED) pursues the following
aims: contributing to the development of regional, sectorial
and national economic policies; enhancing international
integration and competitiveness by setting regional and
sectorial development visions; developing projects; and joining
forces of its members and laying a ground for joint work

for the purpose of conveying to public and authorities the
problems of the business world and suggestions for solution.

To contribute to economic and social development of the
country within the framework of the vision of the Republic

of Turkey as set by Atatiirk in reaching contemporary
civilization, the TURKONFED also seeks the following:
carrying out activities to ensure the best possible mobilization
of country’s regional and sectorial potentials; working for the
institutionalization of civil society and promotion of private
enterprising within the framework of a democratic and secular
state of law; and ensuring a strong organization with wide base
of representation at an independent platform to further the
pioneering and enterprising qualifications of industrialists and
businessmen.

On behalf of Turkish business world, the TURKONFED
conveys its resultant opinions and suggestions to the Grand
National Assembly of Turkey (TBMM), Government, other
States, international organizations and to the public directly
or indirectly through the media and other means for the
purpose of reaching a joint understanding and action. In line
with its mission and within the framework of its activities, the
TURKONFED informs the public about issues in the agenda
of the country by supporting them with scientific studies and
tries to ensure public platforms of discussion.

The report “TURKEY’S MIDDLE DEMOCRACY PROBLEMS
and WAY O OF SOLUTION - The Judiciary, Accountability
and Fairness in Representation” is authored by Lawyer
Mehmet Giin, President of Istanbul Arbitration Association
(ISTA), a member of SEDEFED. The TURKONFED wishes to
contribute to public discussion concerning political reforms by
reprinting the “Executive Summary” part of the report.



Sunus

Bir sivil toplum platformu olarak “SIAD Hareketi"nin

1994-2004 yillar1 arasinda orgiitlenmesiyle baslayan ve

2004 yilindan bu yana gegen 15 yilda kurumsallagan
TURKONFED, Tiirkiyede demokrasi ve sivil toplumun,
gelismesine ve refahin artirlmasina katkida bulunmak amaciyla
tuztgiindeki “Demokratik, laik bir hukuk devleti anlayis:
icinde, sivil toplumun kurumsallasmast ve ozel girisimciligin
yaygmlas calismak; sanayici ve is adamlarinin
sorunlarima sahip ¢ikarak toplumun éncii ve girisimci
niteliklerini gelistirmek” misyonunu yerine getirme gabast
ierisindedir.

< »

2012 ve 2013 yillarinda yaymladigimiz “Orta Gelir Tuzagr
raporlar1 dizisi, genel olarak siirdiiriilebilir bityiimeyi
gergeklestirmek igin demokratik kurumlarin, ekonomik
kurumlar kadar énemli oldugunu; ekonomik kurumlarin
saglikl isleyisinin de demokratik kurumlara bagh oldugunu
ve ekonomik politikalar olusturulmasinda diger dinamiklerin
yaninda ekonomi ve demokrasi dengesinin vazgegilmez
oldugunu ortaya koymustur.!

Gergekten de kurumlarin denge ve denetim mekanizmasinin
saglikli islemesini glivence altina alan, bireysel ve kolektif
ozgiirliikleri evrensel 6lgiilerde genisleten bir demokratik
yonetim sistemi, toplumu ve ekonomiyi arzu edilen derinlige
kavusturabilecegine inaniyoruz.

Kald1 ki, 1996 yilinda baslayan demokratiklesme reformlari, 2001
yihindan itibaren, elverisli diinya konjonktiiriiniin de yardimuyla,
ekonomik alanda ciddi atilimlar yapmamiza imkan verdi. “The
Economist Dergisi Demokrasi Endeksi’nde 1996 yilinda 3,30
degerinde olan Tiirkiye, 2009 yilinda 5,76 degerine yiikseldi.

Bu endeksin onciiliik ettigi siiregte kisi bagina gelir ise 2001
yihinda 3073 dolardan, 2008 yilinda 10.829 dolara yiikselerek
“Orta Gelir Tuzag mn ilk esigini agma noktasina geldi. Ekonomi
yazininda, ekonomide verimlilik ve bityiime gostergelerine bagl
olarak, kisi bagina 11.000 dolar ve 15.000 dolar seviyelerinde
olmak tizere iki adet “Orta Gelir Tuzag1” esigi tanimi
yapilmaktadir.

Tiirkiyenin ekonomik refah ve demokrasi agisindan olmasi
gereken yerden uzakta olmasi, “Orta Demokrasi” ve “Orta
Gelir” tuzaklari egigine yakin olduguna isaret etmektedir.
TURKONFED'in uzun zamandir iizerinde durdugu konulardan

Presentation

he TURKONFED started first with the organizational

efforts of the “STAD movement” in the period 1994-2004

and institutionalized during the period of 15 years since
2004. In order to contribute to the development of democracy,
civil society and welfare in Turkey, the TURKONFED is engaged
in efforts to fulfil the mission stated in its internal regulations:

“In line with the concept of democratic and secular state of
law, to work for the institutionalization of civil society and
promotion of private enterprise and to improve the pioneering
and enterprising quality of the society by committing to the
solution of problems faced by industrialists and businessmen.”

The “Middle Income Trap” report series published in 2012 and
2013 holds that democratic institutions are as important as
economic institutions in ensuring sustainable growth in general;
that sound working of economic institutions depends on the
existence of democratic institutions: and that together with other
dynamics, economy-democracy balance is indispensable in
designing economic policies.!

We believe that a democratic system of government safeguarding
the smooth operation of the mechanism of checks and balances
and widening the domain of individual and collective freedoms
at universally accepted standards will accord the desired depth to
both society and economy.

As a matter of fact, reforms for democratization starting in

1996 made it possible for us to make serious breakthroughs in
economy with the help of favourable world conjuncture. In the
“Democracy Index” of the Economist, Turkey’s score which was
3.30 in 1996 increased to 5.76 in 2009.

In the process led by this index, per capita income increased
from 3,073 dollars in 2001 to 10,820 dollars in 2008, the point
to step beyond the first threshold in “Middle Income Trap’.

In economic literature there are two “Middle Income Trap”
definitions as per capita income of 11,000 dollars and 15,000
dollars depending on economy’s productivity and growth
indicators.?

Turkey’s standing far from where she should actually be in
terms of economic welfare and democracy indicates that she is
close to the brink of “Middle Democracy” and “Middle Income
Traps”. The “Middle Income Trap” is one of the issues that the
TURKONFED has been focusing on for a long time. Per capita




The Economist Demokrasi Endeksi ve Kisi Basina Gelir (GSYH Cari ABD Dolari)
The Economist Democracy Index and Per Capita Income (GDP Current US §)
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biri “Orta Gelir Tuzagrdir. Kisi basina gelir, tilkedeki farkl:
kalkinma unsurlarini nasil bir araya geldigini gosteren sonug
gostergesidir.

Ulkedeki bireylerin refah gostergesi olarak kabul edilen kisi
basina gelir, sadece ekonomik parametrelerin bir tirtini degil;
tilkenin sosyal, siyasi yapisinin nasil olusturuldugu, beseri ve
dogal sermayesinin nasil kullamldigimnin sonucudur.
Yarginin ve kurumlarin bagimsizligy, hukukun tstiinligd,
siyasi kiilttiriin kapsayiciligs, kurumsal yonetisim kalitesi,
egitimin niceliksel ve niteliksel kalitesi, isgiictiniin
verimliligi, kadin ve gengler igin firsat esitligi, toplumun

tiim kesimleri icin gelir adaleti, iilkemiz ekosisteminin
gelecek nesilleri gozetecek sekilde biitiinliigiiniin korunmast,
teknolojik gelisimin tilkemizin ihtiyaglar1 dogrultusunda
onceliklendirilmesi gibi konular, tilkenin geliri tizerinde
dogrudan etki etmektedirler. Bu konularda net hedeflerin
konmasi, dis finansman kaynaklarina bagimh bir biiytime
modelinden, tiretim ve kalkinma odakl: bir ekonomik
modele gegisi saglayacak; bu durumda Tiirkiye'yi orta gelir
seviyesinden daha yiiksek refah diizeylerine gikaracaktir.

The Economist Demokrasi ve Gelir Endeksi ozelinde,
kamusal alanda kurumsal kalite verilerini kargilastirmakta ve
bir sonug gostergesi olan kisi bagina gelir ile kamusal alandaki
kurumsal yonetisim verilerinin ile yakindan ilintili oldugunu
gostermektedir.

Diinya mali krizden hizli bir ¢ikis yagamus ve 2013 yilinda
12.500 dolar1 yakalayip, 15.000 dolar olan ikinci “Orta
Gelir Tuzag1” esigine ¢ok yaklagmis olmasina ragmen, 2009
yilindan sonra “Demokrasi Endeksi’nde seviye kaybiyla
birlikte, Tiirkiye, paralel olarak, 2013 yilindan sonra da kisi

basina gelirde diistisler yagamaya basladi.

Tiirkiye, “Demokrasi Endeksi” degerlendirmesinde 5,70’lerde
dolagip, Kopenhag Kriterlerine tam uyum seviyesi olarak
kabul edilebilecek “6 puan {istii kategorisine” yiikselme
noktasindayken, 2017 yilinda 4,88 puana kadar geriledi.
“Ozgiir ve adil seimler, Bireysel 6zgiirliikler, fslevsel

devlet, Siyasi katilim ve Siyasi kiiltiir” bagliklariyla 5 alan
kapsayan endekste 2017 yili itibariyle diinyada 100. siradaynz.
“Tam eksiksiz demokrasi” olabilmemiz i¢in “Demokrasi

Endeksi’nde “8 puan tistii” kategorisine girmek gerekiyor.
(Ornek: Fransa 7,80, Italya 7.98, ABD 7,98, Giiney Kore 8.00,
Ispanya 8.08, Birlesik Krallik 8,53, Almanya 8,61, Isvigre 9,03,
Isveg 9,39, Norveg 9,87)

income is an outcome indicator showing how different
development actors in the country come together. Per

capita income recognized as indicator of the level of welfare
that individuals enjoy is not only the product of economic
parameters; it is the outcome of ways that country’s social and
political structures take shape and how human and natural
capital is used.

The level of national income of the country is influenced
directly by many factors including: the independence of the
judiciary and state institutions; rule of law; inclusiveness

of political culture; quality of governance and education;
labour productivity; equal opportunities for women and
youth; fair income for all sections of society; maintaining
the integrity of the ecosystem for coming generations; and
prioritization in technologic development in line with the
needs of the country. Setting clear targets in these issues will
ensure Turkey’s transition from a growth model dependent
to external financing to an economic model focusing on
production and development which will eventually take
Turkey out of middle income level to higher levels of welfare.

In its Democracy and Income Index, the Economist compares
institutional quality data in the public sector and as an
outcome indicator shows the close relationship between per
capita income and institutional governance data.

The world quickly found its way out of financial crisis.
Although Turkey reached 12,500 dollars in 2013 and thus
came very close to 15,000 dollars as the second “Middle
Income Trap” threshold, she lost level in “Democracy Index”
after 2009, and as a parallel development, faced falls in per
capita income after 2013.

While Turkey was around 5.70 in “Democracy Index” and
about to reach “6 points and above” which is considered as full
compliance with the Copenhagen Criteria it receded down to
4.88 in 2017. In the index composed of 5 areas as “Free and
fair elections, individual freedoms, functional state, political
participation and political culture” Turkey ranks 100th as of
2017. For reaching “full democracy” we have to move to the
category “8 points and above” in the index. (Other countries:
France 7.80, Italy 7.98, US 7.98, South Korea 8.00, Spain 8.08,
United Kingdom 8,.53, Germany 8.61, Switzerland 9.03,
Sweden 9.39, Norway 9.87).



Tiirkiye, ekonomik refah agisindan 50. demokrasi agisindan
100. sirada olmay1 hak etmiyor. Bu nedenle 6niimiizdeki 10
yilin slogani “Orta Gelir” ve “Orta Demokrasi” tuzagindan
¢ikmak olmalidir. Oniimiizdeki 10 yilda, kisi bagina gelirde
15.000 dolar1 ve “Demokrasi Endeksi’nde 6 puan: yakalayip
gecmemiz bizi diinyada tekrar geligmis tilkeler liginde kabul
edilebilir bir siraya sokabilecektir. Tiirkiye, “Orta Gelir
Tuzagr’ndan kurtulabilmek i¢in 6zellikle sanayi sektoriinde
AB ile entegrasyona devam etmek, tarim sektoriinde ise
Gumriik Birliginin yeniden miizakeresi stirecinde ciddi

bir reform yaparak disa agilmak zorunlulugundadr.
Demokratiklesme stireci agisindan da benzer bir stirecin
yasandigini vurgulamak gerekir. 1996 yilinda AB ile Giimritk
Birligi'nin fiilen baglamasi sonrasinda gesitli anayasal ve yasal
diizenlemelerle Tiirkiye ciddi bir demokratiklesme siirecine
girdi. Bu siireg, Tiirkiyenin Ekim 2005 itibariyle AB ile tam
tiyelik miizakerelerini baglatmasina imkén vermistir.

Tiirkiye “Orta Gelir Tuzag1"ndan kurtulabilmek i¢in
ozellikle sanayi sektériinde AB ile entegrasyona devam
etmek, tarim sektoriinde ise Glimriik Birliginin yeniden
miizakeresi siirecinde ciddi bir reform yaparak diga agilmak
zorunlulugundadir.

Bu denklemin saglikli olarak hem ekonomiyi hem
demokrasiyi siirdiiriilebilir bir sekilde ilerletecek sekilde
kurulmasi, hukukun tistiinliigiin, seffaflik ve hesapverirligi
en iist seviyede gergeklestiren demokratik ve kapsayici
yaklagimlarla, Tiirkiyenin éniine koydugu hedefleri
bagarmast, “Orta Demokrasi” ve “Orta Gelir” tuzaklarrni
asacak politikalar1 uygulamaya koymasini zorunlu
kilmaktadir. Bu da her alanda hukukun tistiinlagiini
saglamasini, tim paydaslar1 karar alma siireglerine

dahil ederek siyasi partiler, yerel yonetimler ile meslek
kuruluslar: da dahil olmak tizere tim kurumlarini
gliclendirmesini ve boylelikle demokrasinin sorunlarini
¢ozmesini gerektirmektedir. Tiirkiyenin sivil, demokratik
ve birlikte yasama kiiltiiriinii gliglendirmeye; hukukun
istiinligiin, seffaflik ve hesapverirligi siyasi partilere, kamu
kurumu niteligindeki meslek kuruluglarina, yiiriitmeye

ve tiim kamusal faaliyetlere hakim kilmaya ve bunu
saglayarak giivence altina alacak yeni bir anayasaya ihtiyact
bulunmaktadir. Tirkiye'yi gelismis demokrasi haline
getirmek, yeni bir anayasa yapim siirecinin, toplumun tiim
kesimlerini ve renklerini kapsamastyla bagariya ulasabilir.?

Yeni Anayasa’ya Dogru: Kurumsal Reform ve Demokrasi Kiiltiiriiniin Gelisimi (Tiirkonfed 2015)

Fuat Keyman, Bekir Agirdir, Senem Aydin-Diizgit, Ozge Kemahlioglu, Isik Ozel

Turkey does not deserve to be 50th in in the ranking of
countries by economic wealth and 100th in democracy. Thus
the slogan of the next decade must be getting out of the trap
of “Middle Income” and “Middle Democracy”. Reaching and
going beyond per capita income of 15,000 dollars and scoring
6 in “Democracy Index” in the next 10 years will place Turkey
in an acceptable place in the league of developed countries.
To move out of “Middle Income Trap” Turkey has to continue
with its integration with the EU particularly in the sector

of industry and launch a serious reform to open out in the
sector of agriculture in the process of re-negotiation of the
Customs Union. It must be stressed that a similar process

is experienced also in the field of democratization. In 1996,
following the taking effect of the Customs Union with the EU
Turkey entered into a serious process of democratization with
various constitutional and legislative arrangements. Indeed,
this process eventually made it possible to start full accession
negotiations with the EU as of October 2005.

In order to save herself from the “Middle Income Trap’,
Turkey has to continue with EU integration in industrial
sector and open up abroad by giving effect to a serious reform
in her agricultural sector in the process of re-negotiation of
Customs Union.

Setting this equation in a way to advance both economy and
democracy soundly and sustainably and ensuring Turkey’s
success in attaining her goals requires putting in policies that
overcome “Middle Democracy” and “Middle Income” traps
through democratic and inclusive approaches upholding the
rule of law, transparency and accountability. Besides ensuring
the rule of law, it is also necessary to include all stakeholders
in decision making processes, strengthen all institutions
including political parties, local governments and professional
organizations and eventually to solve the problems that
democracy is facing now. Turkey needs to strengthen her
civil and democratic structures, culture of co-habitation; to
impart the principles of the rule of law, transparency and
accountability in political parties, professional organizations,
the executive and all public activities together with a new
constitution that will guarantee all these. The task of bringing
Turkey up to the level of advanced democracy can be fulfilled
by launching the process of drafting a new constitution
embracing all sections and colours of society.?

*Towards a New Constitution: Institutional Reform and development of Culture of Democracy (Tiirkonfed 2015)

Fuat Keyman, Bekir Agirdir, Senem Aydin-Diizgit, Ozge Kemahlioglu, Isik Ozel




TURKONFED Yonetim Kurulu Bagkan Yardimcist Avukat
Mehmet Giin tarafindan kaleme alinan ve yaymlanan
“TURKIYE’NIN ORTA DEMOKRASI SORUNLARI VE
COZUM YOLU: Yargi, Hesapverirlik, Temsilde Adalet”
raporunun “Yénetici Ozeti” boliimiinii TURKONFED olarak
yeniden basimini yaparak kamuoyundaki tartismalara katkida
bulunmayi arzu ettik. Yazar Mehmet Giin ¢alismanin girisinde
TURKONFED'in savundugu gdriislerle ortiisen asagidaki su
carpict tespitten yola ¢ikmaktadur:

Demokrasimizi uluslararasi standartlara hizla ulagtirarak
tilkemizin basarilarini bir iist seviyeye tagiyacak olan bu
6nerilerin yasa koyucular ve kamuoyu tarafindan dikkate
alnacagini iimit ediyoruz. TURKONFED, misyonu
dogrultusunda ve faaliyetleri gergevesinde, tilke giindeminde
bulunan konularla ilgili gérislerini bilimsel ¢aligmalarla
destekleyerek kamuoyuna duyurmaya ve bu goriislerden
hareketle kamuoyunda tartisma platformlarmin olusmasini
saglamaya devam edecektir.

Saygilarimizla,

Orhan Turan
TURKONFED

Yonetim Kurulu Bagkani

The report “TURKEY’S MIDDLE DEMOCRACY PROBLEMS
AND WAY OF SOLUTION: The Judiciary, Accountability and
Fairness in Representation” is authored by Lawyer Mehmet
Giin, TURKONFED Vice President. We wanted to contribute
to public discussions by re-printing the “Executive Summary”
part of Gin's report. In the introductory part of his work, author
Mehmet Giin starts out from the following striking observation
that also coincides with the opinion of the TURKONFED:

‘We hope these suggestions that will improve our democracy in
line with international standards and ensure a jump forward in
the achievements of our country are considered by the legislative
and public at large. In line with its mission the TURKONFED
will continue its efforts to convey its opinions on issues in the
agenda of the country and to create public discussion platforms
by supporting these opinions by scientific studies.

With our best regards,
Orhan Turan
TURKONFED
Executive Chair

“Tiirkiye'nin, modern iktisatcilarin ispatladigu iizere, ekonomik biiyiime ve siirdiiriilebilir GSYH artisi saglayarak ‘Orta Gelir

Tuzagrndan kurtulabilmesi, ‘Orta Demokrasi Tuzagr'ndan ¢ikmasina baghdir. Orta Demokrasi Tuzagr'ndan gikas igin:

As proven by modern economists, Turkey’s exit from “Middle Income Trap” by ensuring economic growth and sustainable GDP increase

depends upon her exit from “Middle Democracy Trap”. To find the way out of middle democracy trap it is necessary and sufficient to

(i) Yargr'’yr tam bagimsiz, hesapverir, etkin ve verimli hizmet verir hale getirmek,

(i) Make the judiciary fully independent, accountable and capable of extending services effectively and efficiently

(ii) Hukukun iistiinliigiinii ve hesapverirligi kamuya hdakim kilmak;

(ii) Make the rule of law and accountability dominant in the public sector;

(iii) Siyasi partiler ile meslek kuruluslart ici secimler de dahil secimlerde temsilde adaleti saglamak. gerekli ve yeterlidir.

(iii) Ensure fair representation everywhere including elections in political parties and professional organizations.

Mehmet Giin
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saglayarak “Orta Gelir Tuzagr’ndan kurtulabilmesi,

o »

“Orta Demokrasi Tuzag’ndan ¢ikmasina baghdir.

tirkiye'nin, modern iktisat¢ilarin ispatladig: tizere,
ekonomik bityiime ve siirdiiriilebilir GSYH artist

Orta demokrasi tuzagindan ¢ikis igin:

(i) Yargry: tam bagimsiz, hesapverir, etkin ve verimli hizmet
verir hale getirerek

(ii) Hukukun tstiinligiinii ve hesapverirligi kamuya hakim
kalmak;

(iii) Siyasi partiler ile meslek kuruluslari igi segimler de d4hil
secimlerde temsilde adaleti saglamak gerekli ve yeterlidir.

DEMOKRASI STANDARTLARI
VE YARGI BAGIMSIZLIGI

Tiirkiye, 172 tilke ile birlikte katildig: Birlesmis Milletler (BM)
Genel Kurulu'nun A-RES-59-201 sayili kararda demokrasinin
temel unsurlarinin:

i) Gigler ayrilig1 ve dengesi,

ii) Yarginin Bagimsizligy,

iii) Cogulcu bir sistem,

(
(
(
(iv) Hukukun tsttinligiine saygt,
(v) Hesapverirlik ve Seffaflik,

(vi) Hiir, bagimsiz ve ¢ogulcu medya,

(vii) Insan haklarina ve siyasi haklara saygi oldugunu kabul

etmistir.

Yargi bagimsizliginin temel ilkeleri, BM Genel Kurulu'nun
29 Kasim 1985 tarihli 40/32 ve 13 Aralik 1985 tarihli 40/146
sayili kararlarinda:

“(i) yarginn yiiriitme ve diger giiglerden bagimsiz olmasi,
(ii) bagimsizliginin gozetilmesi ve saygi gormesi,

(iii) dogrudan veya dolayl herhangi bir sekilde kisitlama,
etki, yonlendirme, baski, tehdit veya miidahale olmaksizin
karar verir olmas1” olarak belirlenmistir.

s proven by modern economists, Turkey’s exit from
A“Middle Income Trap” by ensuring economic growth

and sustainable GDP increase depends upon her exit
from “Middle Democracy Trap”

To find the way out of middle democracy trap it is necessary
and sufficient to

(i) make the judiciary fully independent, accountable and
capable of extending services effectively and efficiently

(ii) make the rule of law and accountability dominant in the
public sector;

(iii) ensure fair representation everywhere including elections
in political parties and professional organizations.

STANDARDS OF DEMOCRACY
AND JUDICIAL INDEPENDENCE

In the United Nations (UN) General Assembly Resolution No.
A-RES-59-201 Turkey accepted, together with 172 countries,
the following as the fundamental element of democracy:

(i) Separation and balance of powers,

(ii) Independence of the judiciary,

(iii) A pluralist system,

(iv) Respect to the rule of law,

(v) Accountability and transparency,

(vi) Free, independent and pluralist media,

(vii) Respect to human and political rights.

The underlying principles of judicial independence are
defined as follows by UN General Assembly Resolution
No. 40/32 of 29 November 1985 and Resolution 40/146 of
December 1985:

“(i) independence of the judiciary from the executive and
other powers,

(ii) upholding of and respecting this independence,

(iii) taking of judiciary decisions free from any direct

or indirect restriction, influence, pressure, threat or
intervention.”



Yarg: giiciiniin bagimsiz, islevini gostermekte etkin ve
hesapverir olmasi, bir yandan giigler ayrilig1 ve dengesinin
korunmasinin, diger yandan basta medeni ve siyasi haklar,
segme ve secilme hakky, ifade 6zgtirlagii olmak tizere
haklarin korunmasinin ve her alanda hukukun @stiinligtiniin
saglanmasinin yegane araci olmasi nedeniyle demokrasinin
en 6nemli unsurudur.

HUKUKUN USTUNLiGI,
HESAPVERIRLIK VE YARGI

Turkiyenin “yargr” ve “hukukun stiinligii” sorunlar ig

ice ge¢mis zor bir kordigiim halindedir. Yarg: unsurlarinin
ve diger kamu gorevlilerinin hesapvermezligi hukukun
astiinliigiinde olusmus olan en biiyiik karadeliklerden biridir.

Yarg: Reformu Ihtiyac

Eli - kolu bagli oldugu halde kusursuz adaleti tesis etmesi
beklenen Yargi konusunda Tiirkiyenin kapsamli bir reform
yapmasi, “Yargr’y1 kendi ayagina dolanan ve hareketini kisitlayan
bir maliyet unsuru olmaktan gikararak adalet, uzlasma,

huzur, bars tireterek refaha katka yapar hale getirmesi acil bir
zorunluluktur. Yarg: reformunun, uluslararasi alandaki siyasi
goriigmelere konu edilmesi, AB'nin 23. ve 24. fasillar1 gériigmeye
agmasina endekslenmesi dogru degildir.

Yarg: Giiciiniin Ayriligi ve Bagimsizligi Sorunu

Bir yandan HSK iiyelerini atamalari sebebiyle “Yasama”
ve “Yiirtitme™nin bir uzantisi gibi ve siyasilere bagli olan
“Yargr’, diger yandan olagan islevini gosterebilmek igin

de “Yiiriitme”ye, Adalet Bakan1 ve miistesar1 vasitasiyla

bagimlidir.

Yarginin ve Unsurlarinin
Yargisal Hesapvermezligi Meselesi

Anayasa Mahkemesinin 27.1.1977 tarihli kararinda
belirtildigi tizere devletin “Cumbhuriyet” niteligi ile
bagdasmayan; Anayasanin devletin cumhuriyet oldugu,

TURKEY’S DILEMMA:
. MIDDLE INCOME & .
- MIDDLE DEMOCRACY . . . .

TRAPS

The existence of an independent, effectively functioning and
accountable judicial power is the most important element of
democracy since it is the only way of maintaining separation
and balance of powers, protecting rights including civil and
political rights, right to elect and be elected and freedom of
expression and ensuring the rule of law in all areas.

RULE OF LAW, ACCOUNTABILITY
AND THE JUDICIARY

Turkey’s problems in “judiciary” and “rule of law” make

up a deadlock with cross-cutting and interwoven parts.
Unaccountability of the judiciary and other public actors is
one of the largest black holes threatening the principle of the
rule of law.

Need for Judicial Reform |

It is an urgent necessity for Turkey to launch a comprehensive
reform in the judiciary which is presently expected to deliver
perfect justice while its hands are tied. Reform is needed in
the judiciary to take it to a status where it can contribute to
welfare by generating justice, reconciliation, order and peace
instead of remaining as a cost factor impeding and restricting
free movement. It is not correct to bring the judicial reform
as an agenda for discussion in international contacts and

its indexing to the opening of Chapters 23 and 23 in EU
accession negotiations.

Problem of Separate Status
and Independence of Judicial Power

On the one hand it appears as an extension of the “Legislative”
and the “Executive” and political actors since they appoint the
members of the HSK (Board of Judges and Prosecutors) and
on the other hand it is tied to the “Executive” for performing
its routine function via the Minister of Justice and its
Undersecretary.

Issue of Judicial Unaccountability
of the Judiciary and its Components

As stated by the Constitutional Court in its decision dated
27.01.1977, provisions that are incompatible with the
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kanun 6niinde esitlik, hukuk devleti ilkelerini ihlal eder ve
insan haklarina aykir1 buldugu hitkiimler 1982 Anayasasrna
konularak HSK’nin yiiksek yarg: tiyeleri de dahil olmak tizere
hakim ve savc atama ve 6zliiklerine iliskin gerekgeleri seffaf
olmayan kararlar1 ve yargisal denetim digina ¢ikarilmig;
bunun sonucunda da “Yargr” hesapverir olmaktan gikmugtir.

Herkesin kanun 6niinde esit olmasi gerekirken yargi
unsurlart hukuktan ve hesapverirlikten bagisik hale gelmistir.
Kisisel suglarinin bile sorugturulmasini kendi kurumlarinin
kararina birakan diizenlemeler yiiksek yarg: tiyelerine émiir
boyu dokunulmazlik ve fiili bagisiklik getirmis; bu durum,
Yargitaydan Danistay’a, Sayistaydan BDDK’ya ve BTIK’ya
sirayet etmis; hesapvermezlik devlet ist yonetim organlarina
kanser gibi yayilmistir.

Yargrnin hesapvermezligi siradan uyusmazliklarda verilen
mahkeme kararlarinda bile gerekge hakkinin ve aleniyetin
ihlali yoniinde kapsamli sikayetler dogurmustur.

“Republican” nature of the state, that it finds as running
counter to human rights and in violation of the principles of
equality before law and the state of law were later inserted

to the 1982 Constitution. As such, justifications of the HSK
for appointing judges and prosecutors including those in
higher judicial bodies ceased to be transparent and removed
from judicial scrutiny, which ultimately made the Judiciary
unaccountable.

While everyone has to be equal with others before the law, the
components of the judiciary have become exempt from law
and accountability. Arrangements that leave the investigation
of even personal offences to the institutions of these persons
accorded the members of the high judiciary lifelong

impunity and immunity. This state of affairs has now spread
to the Supreme Court of Appeals, Council of State, Court

of Accounts, BDDK (Banking Regulation and Supervision
Board) and BTIK as a cancerous cell in the highest bodies of
the state.

This unaccountability of the judiciary gives rise to serious
complaints on the violation of the right to ask for justification
and publicity even in court decisions relating to ordinary
disputes.

Capacity of the Judiciary to Fulfil its Duties

In legal proceedings lying to the court or making it difficult
by concealing evidence is regarded as right of defence.
Judicial processes have, in a way, turned into a race of
deception while courts fall incapable of resolving serious
disputes.

The trimming of court rules for purposes of facilitating the
work of judges has undermined courts’ capacity to function
properly while bringing along a heavy cost to society. A case
that can be resolved in 100 days takes, on average, 1,500 days
in commercial courts where most competent judges serve.
The Turkish judiciary that has long been dependent to the
executive in various ways now virtually delegates its judiciary
power to persons who are not judges and this situation is
about to be institutionalized:



Yargr'nin Gorevini Gergeklestirebilme Kapasitesi

Yargilamalarda mahkemeye yalan séylemek, delilleri
gizleyerek yargilamay1 zorlagtirmak savunma hakki olarak
goriilmekte; yarg sitiregleri adeta kandirmaca yarisina
dontismiis; mahkemeler kapsamli uyusmazliklar: ¢6zemez
hale gelmis bulunmaktadir.

Hakimlerin islerini kolaylastirma gayesiyle hukuk yargilama
kurallarinda yapilan kirpintilar, mahkemeleri hem islevini
goremez hem de topluma agir bir maliyet haline getirmis
bulunmaktadir. 100 giinde ¢éziilebilecek olan bir dava, en
yetkin hakimlerin gorev yaptig1 ticaret mahkemelerinde
ortalama 1.500 giin almaktadir.

Yiirtitmeye cesitli sekillerde bagimli olagelmis olan Tiirk
yargisy, yarg: yetkisini, biiyiik oranda yargi¢ olmayan
kisilere fiilen delege edegelmekte; bu durum, neredeyse
kurumlagtirilmis bulunmaktadir:

(i) Adli ve idari (Hukuk) Yargilamalarinda: Hakimler
neredeyse biitiin dosyalarda bilirkisi raporu edinmek zorunda
tutulmakta; bu da yargilama yetkisinin fiilen bilirkisilere
devredilmesi ile sonuglanmis bulunmaktadir. Uyusmazlik
konusunun sahibi olan taraflarin bilirkisi goriisii edinme
hakki, hakimler lehine, adeta gasp edilmistir.

Yargilamalar kim olacaklar: taraflarca bilinmeyen bilirkisilere
gonderilecek evrak ve dilekge toplama siiregleri haline gelmis;
adeta taraflarla gaipler arasinda mektuplasmaya dontigmiis
bulunmaktadir.

Taraf aleniyeti ilkesinin, 6zellikle bilirkisi incelemeleri
sirasinda ciddi bir sekilde ihlal edildigi yargilamalar, bilirkisi
ziimresinin adeta talan tarlasi haline gelmistir.

(ii) Ceza sorusturmalarinda: Yargisal yetkilerin 6nemli bir
kismu saveilara verilmis; saveilar da gegici de olsa kisilerin
ozgiirliklerini sinirlandirma yetkilerinin bir kismini kolluk
gliglerine delege etmekte; kollugun hazirladigi dosyalar
tizerinde takipsizlik kararlar1 ve iddianamelerle adalet dagitir
duruma gelmis bulunmaktadur.

TURKEY’S DILEMMA:
. MIDDLE INCOME &
- MIDDLE DEMOCRACY .
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(i) In Judicial and Administrative (Law) Adjudication:
Judges are forced to obtain expert opinion on almost all files
which yields the result of delegating judicial power virtually
to experts. The right of parties to a dispute to obtain expert
opinion is in a way extorted in favour of judges.

Judicial proceedings have become processes of collecting
documents and applications to be submitted to experts that
parties have no idea who they might be, thus appearing as
correspondence between parties and some absentees.

The principle of the publicity of parties is seriously violated
particularly in case of expert examination, and legal cases are
offered to the plunder of a community of experts.

(ii) In criminal inquiry: While an important part of judicial
authority is delegated to prosecutors, prosecutors, through
temporarily, delegate a part of their authority to restrict the
freedom of persons to the security. Presently the Judiciary
is in a position to make decisions for prosecution or non-
prosecution on the basis of files prepared by the security.
Prosecutors can restrict the freedom of persons on any
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“Cumbhuriyet” kelimesi de dahil ayricalikli yargi yetkileri
taninan bireylerin 6zgiirligini kisitlayabilen savcilarin
sugladig1 insanlarin yarisi sugsuzdur; buna gore de
sorusturmadiklari insanlarin yarisi suglu olmalidir. Savcilar
gorev ve yetkilerini kolluk gorevlilerine delege etmekte;
stirecte siiphelinin gafak vakti otel odasindan gétiiriilme,
evlerin basilmasi, karakola yasal tutma siiresi sonuna kadar
bekletilme, kotii muamele gibi travmatik durumlarla kisilerin
gtinliik hayat taciz edilebilmektedir.

1980’lerde sorgu mahkemelerinin kaldirilmas: ve yetkilerinin
savcilara verilmesi, ceza adaletinde geriye gidise neden
olmugstur. Bu mahkemelerin yeniden ihdas edilmesi,
Cumbhuriyet Savcilari ile Sulh Ceza Hakimliklerinin

yetkileri birlestirilerek “Sorgu”, “Delil Toplama” ve “Suglama”
mahkemelerine donustiiriilmesi gereklidir.

DAHA iYi YARGI UiST YAPILANMASI
ADALET YUKSEK KURUMU

Yargy, siyasetin ve devlet giiciine hitkmetme miicadelesinin
merkezinde olmaktan ¢ikarilmalidir. Yargi hem bir devlet
glicii olarak hem de islevleri bakimindan diger gii¢lerden
ayrilmaly; 6zellikle yasama ve yiiriitme giiglerinden
bagimsizlig1 herhangi bir kuskuya yer vermeyecek sekilde
saglanmalidir. Yargrnin tam bagimsizhiginin gerekgeleri kadar
hakli olan ve bagimsizliginin 1961 Anayasa’sindan bu yana
kisitlanmasina neden olan gikayetlerin giderilmesi; Yargrnin,
her tiirlii karar ve islemlerinin yargisal denetime agilmasiyla
hesapverir hale getirilmesi ile miimkiin olabilir.

1981de darbe déneminde ¢ikarilan bir yasa ile yargisal
denetimi engellenen HSK’nin her tiirli kararlarina karsi,
Fransa ve Almanyada oldugu gibi, yargi yolu agik olmalidir.

Yargrnin bilinen biitiin sorunlarinin ¢6ziimii, toplumun
adalet ve yarg: politika ve tercihleri ile profesyonel
operasyonlarini birbirinden ayiran, olusumunda biitiin
paydaslarin temsil edildigi gelismis bir iist yapilanma ve
organizasyon ile birlikte Yargi organlarinin ve yargr ile ilgili

her tiirli karar ve islemlere karsi yargi yolu getirilmesini
gerektirmektedir.

occasion including the use of the word “Republic” and a

half of persons accused by prosecutors are in fact innocent.
Daily lives of citizens are disturbed by the security in such
traumatic acts as apprehension in hotel room, keeping
persons in detention until the last day of the legal period and
maltreatment.

The abolition of courts of inquiry in the 80’ies and transfer
of their authority to prosecutors caused retrogress in justice
system. It is necessary to re-introduce these courts, merge the
authority of public prosecutors and magistrates to transform
as “courts of inquiry”, “courts of evidence collection” and
“courts of accusation.”

BETTER STRUCTURING AT TOP LEVEL
SUPREME BOARD OF JUSTICE

The judiciary must be removed out from its present location
as the centre of attempts to rule over politics and the power
of the state. The judiciary must be separated from other
powers both as a state power and in terms of its functions
and its independence particularly from the legislative power
and executive power must be ensured without any shadow
of doubt. The elimination of causes of just complaints about
the judiciary whose independence has been gradually limited
since the Constitution of 1961 is possible only by making
this power accountable and opening all its decisions and
operations to judicial supervision.

As is the case in France and Germany, recourse to litigation
must be in place against the decisions of the HSK whose
judicial supervision was blocked with a legislation enacted
during the military coup period in 1981.

The solution of all known problems of the judiciary requires
a well-developed upper structure and organization which

will separate societal preferences in regard to justice from
professional operations and in which all stakeholders are
represented together with the possibility of resorting to other
channels of the judiciary against all kinds of judicial decisions
and disposal.



“Adalet Yiiksek Kurumu” ad verilebilecek olan bu yapilanma
gergevesinde Yargrnin hakim, savcl ve avukat unsurlarmin
ozerk mesleki orgiitleri ayristirilarak ayni seviyeye getirilerek
hesapverirlikleri ve verimlilikleri gelistirilebilir.

YURUTME’DE HESAPVERIRLIK
VE GENEL iDARE KANUNU

Tiirkiyede demokratiklesmenin 6niindeki engellerin en
baginda kamuda ve kamu gorevlilerine karsi hukukun
tstiinligiini saglamadaki zafiyettir. Bu zafiyetin temel
sebeplerinden biri kamu kurumlarinin ve 6zellikle st
kademedeki kamu yoneticilerinin davranislarini belirleyen
kurallarin netlestirilmemis; bunun sonucu olarak da kamuda
hesapverirlik ve ibra kurumunun aksamis olmasy; bir digeri
gorev ve kisisel suglarinin sorusturmasinin Yiriitme'nin izin
vermesine tabi olmasidir.

Bunun igin 6ncelikle Anayasanin, 1., 2., 10., 66., 125. ile

ve Ozellikle m.8deki “Yiiritme yetkisi [....] Anayasaya ve
kanunlara uygun olarak kullanilir ve yerine getirilir” hitkmii
geregince idari yetkilerin nasil kullanilacagini gosteren
yonetimde liyakati, akilcihigy, seffaflik ve hesapverirligi
saglayan bir genel idare usulii kanunu ¢ikarilmasi gereklidir.

Genel Idare Kanunu, Tirkiyede kabul edilen
Cumbhurbagkanlig: sisteminde Yiirtitme'nin dengelenmesi igin
elzem hale gelmis bulunmaktadir.

Kamu Gorevine Atamalarda Liyakat ve $effaflik

Kamu gérevlerine atamalarda en ehil olanlarin atanmasini,
atama siirecine ilgili herkesin katilimini ve adaylarin liyakati
hakkinda her tiirlii bilginin ortaya ¢ikacagi ve atamalara
kamuoyunun mutabik olacag: seffaf ve objektif bir stire¢
izlenmeli, adaylarin kendileri ve gorevleri ile ilgili bilgileri
diriistee tam ve dogru olarak agiklamasi saglanmaly, siirecin
her asamasi ve sonucu hakkinda yargisal denetim yollar1 agik
olmalidur.

Kamu Gorevlilerinin Yargisal Hesapverirligi

Gorevlerinin ozelligiyle ilgili hassasiyetlerin bir geregi olarak
onlar1 korumak amaciyla getirilmis olan sorusturma ve

. . TURKEY’S DILEMMA:
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This structuring and organization could be called the
“Supreme Board of Justice” under which the judge, prosecutor
and lawyer components of the judiciary are made distinct
with their autonomous professional organizations in order to
improve their accountability and effectiveness.

ACCOUNTABILITY OF THE EXECUTIVE
AND GENERAL ADMINISTRATION LAW

The weakness in ensuring the rule of law on the part of the
government sector and public servants is the leading obstacle
on the way of democratization in Turkey. One major cause of
this weakness is the ambiguity of rules that are supposed to
shape the acts of governmental institutions and particularly
of staff at top levels, which leads to defects in accountability
and exoneration. The other cause is the subjection of inquiry
related to any misconduct to the permission of the Executive.

The first step to take in eliminating these obstacles is to enact
a law on general procedures of administration in line with
Articles 1, 2, 10, 66, 125 and particularly Article 8 of the
Constitution which reads “the Executive power and function
shall be exercised and carried out [....] in conformity with the
Constitution and laws” to provide for competence, rationality,
transparency and accountability in in the exercise of powers.

The General Administration Law has now become essential
to balance the Executive as it is today in the recently adopted
presidential system.

Competency and Transparency in Appointments

In appointments to public duties and positions a transparent
and objective process must be in place where there is
participation to the process and consensus about the
competence and merits of appointed persons. Candidates to
these positions must be made to expose personal information
fully and correctly and the whole process as well as its
outcomes must be open to judicial supervision.

Judicial Accountability of Public Servants

The conditions and procedures required for granting
permission to the inquiry about and prosecution of
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kovusturma 6n izin sartlar1 ve usulleri, yiiksek yarg: organlar
tiyelerinden ayrica ile devlet iist diizey yoneticilerinden olugan
seckin bir kesimin sahsi ve gorev suglar1 ve ihmalleri hakkinda
o kadar ileri gitmistir ki; Tiirkiyede kendilerinden hesap
sorulamayan ve cezalandirilamayan, kamu giiciinii keyfi olarak
kullanabilen imtiyazli bir ve sorumsuz bir ziimre olusmustur.
Kamu gorevlileri i¢in kabul edilmis olan sorusturma ve
kovusturma izinleri, siireg ve sartlar1 kaldirilmalidir.

Yarg, kendi alanina giren her konuda higbir izin almaya
gerek olmadan siiphelinin kim olduguna, makam ve mevkiine
bakilmaksizin sorusturma ve kovusturma baglatabilmeli;
kamu gorevlileri de hukuka aykar fiilleri nedeniyle mutlaka
sorusturulmaly; sugtan sorumsuzluk cezadan bagisiklik
durumlari ortaya ¢ikmamali, masumiyetlerine idari amirleri
degil bagimsiz bir yarg organi karar vermelidir.

Kamu gorevlerinin hassasiyetleri sadece yetkin ve
uzmanlagmus yargi mercileri belirlemenin gerekgesi olmalidir.

YONETIME KATILIM
VE TEMSILDE ADALET

Segimler (Siyasi Partilerde,
Genel Secimlerde ve Meslek Kuruluglarinda) |

Siyasi partilerin ve kamu kurumu niteligindeki meslek
kuruluglariim merkez yonetim ve organ se¢iminde kullanilan
Anayasanin demokratik yonetim ve temsilde adalet ilkesine
aykiridir delegelik sistemi, merkez yoklamasi ve sabit ve

blok listeler yoluyla yonetime katilimin ve temsil hakkinin
kisitlanmast suretiyle bu kurumlara kiigiik bir ziimrenin
héakim olmasina zemin hazirlamakta; siyasi partilerde

saglikl tiye kayit ve kiitiik sistemi olmamasi iiye veya delege
agaligi, naylon liste ve benzeri suiistimallere uygun ortam
olusturmaktadur.

Siyasi partiler, belediyeler ve meslek kurulusu organ ve
yoneticilerinin se¢iminde Anayasa’ya aykar1 olan delegelik
sistemi timden kaldirilmaly, sabit liste uygulamalar1
yasaklanmalidur.
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public servants are intended to accord protection to those
performing critical and sensitive duties. However, this
protection accorded to the members of the higher judicial
organs and top level government staff goes too far in creating
an elite group that cannot be held responsible for their
personal or duty-related misdeeds. Indeed, this is a privileged
and irresponsible group that can exercise their authority
arbitrarily.

The conditions of permission and specific procedures in
inquiry and prosecution of public servants must be lifted.
The judiciary must be capable of launching inquiry and
prosecution in all issues falling in its domain without asking
for permission from any authority and regardless of the
identity, status and position of the suspect concerned.Public
servants must be absolutely inquired for their breaches
without leaving any room for irresponsibility and impunity.
Their innocence must be decided on not by their superiors
but an independent judicial body.

The critical and sensitive nature of some public duties should
be the ground only for designating competent and specialized
judicial authorities.

PARTICIPATION IN GOVERNMENT
AND FAIRNESS IN REPRESENTATION

Elections (In Political Parties, General Elections
and in Professional Organizations) |

The methods used in electing central bodies and organs of
political parties and professional organizations of public
status are contrary to the Constitutional principle of
democratic management and fairness in representation.

The right to participate and be represented is restricted
through the delegation system, centrally made appointments,
fixed and block lists. These methods eventually lead to the
dominance of small groups while the absence of sound
membership records and registers lays the ground for such
abuses as membership or delegation overlords and fake lists.
In the election of managing bodies and organs of political
parties, local governments and professional organizations, the
system of delegation which is contrary to the Constitution
must be wholly abolished and practices of fixed list must be
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Parti i¢i segimlerin tamami yarg1 gézetim ve denetiminde
yapilmalidir. Tek kisinin secilecegi cumhurbagkanhg,
bagkanlik ve benzeri se¢cimlerde partilerin gosterecegi aday
adaylari, Cumhurbaskanlig1 Se¢iminde oldugu gibi yarg:
denetiminde iki turlu se¢imlerle belirlenmelidir.

Ulke genelinde toplamda %3 oy oranini agan gériislerin
TBMM’nde bir sekilde temsil edilmesine imkén verilmeli;
bu amagla secim ¢evreleri, tiim siyasi fikir ¢esitliligini ortaya
cikaracak ve secilme gans1 verecek sekilde belirlenmeli;
gikaracag vekil sayis1 7den az olmamaly, tercihen 9 veya 11
milletvekili ¢ikarmalidir.

Siyasi Partiler

Akademik eserlerde Siyasi Partiler Kanununun parti igi
rekabeti engelledigi, iiyelik kayit sistemlerinin saglikli
olmadigy, ¢esitli usulsiiz yontemlerle parti yonetimlerinin
siyasi elitlerin eline gectigi, lider sultasi olustugu; devlet
kaynak ve imkanlarinin siyasi elitlerin iktidarini stirdiirmek,
yandaslar1 giiglendirmek ve zenginlestirmek i¢in kullanildigy;
siyasete illegal finansmanin bulastigs; parti tabaninin
yonetimi denetleyemedigi, yon veremedigi; tersine merkez
yonetimlerin tabanin tercihlerini kisitladigy; sonugta siyasetin
millet iradesini parlamentoya yansitmak yerine iktidara
ulasarak kamu giictinii kullanabilme araci olarak goraldagu
yoniinde kapsamli hakli elestiriler yer almaktadr.

a) Siyasi Parti Orgiitlenmesi ve Parti ici Demokrasi

Siyasi partilerin ve organlarinin tarafi oldugu tiiziik, tyelik,
organlar ve tiyelerle ilgili davalara bakmaya parti merkezinin
bulundugu ildeki Bolge Adliye Mahkemesi miinhasir yetkili
olmaly, davalar ve temyiz denetimi oncelikli ve hizli olarak
goriilmelidir.

Partilerdeki tiye kabul, kayit, cikarma ve kiitiik islemleri
yargi mercileri tarafindan yapilmali, “Uye agalarr”, “naylon
kayit” gibi hukuka aykirilik sikayetleri kesin olarak

sonlandirilmalidir.

Siyasi Partiler Kanunu, partilere tek tip 6rgiitlenme modelini
zorunlu kilmamali, sadece yasak olan modelleri belirlemekle
yetinilmelidir.

prohibited. All internal party elections must be carried out
under the observance and supervision of the judiciary.

In elections where a single person is to be elected as in the
case of presidential election, candidates of political parties
must be elected in two rounds under judicial supervision.

A way must be introduced to have political opinions
supported by at least 3% of the population to be represented
in the Grand National Assembly (TBMM). For this purpose,
electoral constituencies must be designated so as to reflect
all politically different opinions and give the chance for
being elected; the number of deputies to be elected in each
constituency must be at least 7, preferably 9 or 11.

Political Parties

The relevant academic literature embodies comprehensive
and justified criticisms to the Law on Political parties
including the following: Blocking of inner party competition;
unsound membership registration systems; domination in
management of political elites through various anomalous
ways; leadership tutelage; use of state funds and means to
maintain the rule of political elites, for empowering and
enriching some affiliates; corrupt methods of financing
politics; rank and file members unable to exercise control
and over and show direction to the top management; central
management limiting the options and preferences of the

rank and file; and finally politics seen and used as a means of
obtaining and using power instead of reflecting the will of the
nation to the parliament.

a) Political Party Organization and Intra-Party Democracy
In disputes related to internal regulation, membership,
organs and members where political parties and their organs
are parties to, the Regional Court in the province where

the headquarters of the party is located must be exclusively
authorized with priority given to speedy conclusion of cases
and appeals.

Admission, registration, expulsion and registry proceedings
in political parties must be handled by judicial bodies and
such sources of complaint as “membership overlords”, “fake
member lists”, etc. must be definitely terminated.



Tek kisinin segilecegi parti genel bagkany, il bagkani ve ilge
baskanlar: ile Cumhurbagkans, belediye bagkan: ve benzeri
segimlerde adaylar, cumhurbagkani segiminde oldugu gibi 1.
turda salt gogunluk, ikinci 2. turda ilk turda en gok oy alan
iki adayin yarigtigs iki turlu segim yolu ile ve yarg: gézetim ve
denetimi altinda segilmelidir.

Cok kisilerin segilecegi secimlerde partilerin adaylar ve
siralamasi yargi denetiminde 6nse¢im ve nispi ¢ogunluk
yoluyla belirlenmelidir.

Parti merkez yonetimlerin aday gdsterme ve sirasini belirleme
yetkisi ctizi bir miktar ile kisitlanmali ve 6nse¢im 6ncesinde
agtklanmasi zorunlu olmalidur.

b) Siyasetin ve Siyasi Partilerin Finansmani

Hazine yardimlari, birbirleri ile rekabet eden goriislerin

adil bir yaris i¢inde olmasini saglayacak sekilde esit ve adil
olarak dagitilmali, bunun i¢in ana akim siyasi goriisler bir
aralikta; marjinallikten uzak olan siyasi goriisler de ikinci bir
aralik i¢inde ele alinmali ve bu araliklarda iginde esit yardim
verilmelidir.

¢) Se¢im Riisvetleri ve Kayit Dis1 Finansman

Bir beklenti karsilhiginda bir siyasi partiye yasadis1 veya
kayit dis1 bagis yapanlar1 ve bagislarini tespit edilerek
denetlenebilecegi bir sistem kurulmali; nakdi bagislar gibi
ayni bagislar da kayit altina alinmalidir.

Siyasi partilerin gelir ve gider kaynag: olabilecek tiim
faaliyetleri kayit altina alinmali ve denetlenmelidir.

Siyasi parti gorevlerine talip olan adaylar da dahil olmak
tizere segimle gelinen kamu gorevlerine talip olan biitin
adaylarin, yardimcilarinin ve bu amagla gorev verdikleri
kimselerin faaliyetleri denetlenebilir bir sekilde kayit altina
alinmalidir.

Anayasa Mahkemesi denetiminden ayrica siyasi partiler
bagimsiz kuruluslara 6z denetim yaptirmali ve kamuoyu ile
paylagmalidir.
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The Law on Political Parties should not impose upon parties
any monolithic model of organization and suffice only with
specifying what is prohibited. Chairpersons of political
parties, their provincial and district organizations, mayors
and other offices for single leaders must be elected under
judiciary observance and supervision in two-round elections
where absolute majority is sought in the 1st round and two
candidates enjoying the two highest votes compete in the
2nd round as is the case in presidential elections. In election
for offices for which more than one person is to be elected,
party candidates and their listing must be determined

again under judicial supervision and through preliminary
elections and relative majority. The authority of the central
bodies of political parties to determine candidates and their
ranking must be limited and designated candidates must be
announced before pre elections.

b) Financing of Politics and Political Parties

Treasury subsidies to political parties must be allocated
equally and fairly to competing political stances. To ensure
equality and fairness, mainstream political currents must
be gathered in a specific bracket and others not so marginal
in another bracket, and there must be equal allocation to
elements in each of these two intervals.

c) Election Bribes and Off-the-book Financing

There must be a system to identify illicit or informal
donations to political parties on the basis of some
expectation, and in kind donations as well as in-cash must be
recorded.

All activities of political parties that may constitute revenue
and cost items must be recorded and audited.

Activities of all candidates running for elected public posts,
including those running for duties in political parties, of
their assistants and other persons to whom they assign
specific tasks must be recorded in a way to be open for
supervision. In addition to supervision by the Constitutional
Court, political parties must also have themselves audited by
independent agencies and share the outcomes with the public.
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Yerel Yonetimler

Biiytiksehir Belediye Meclisindeki (BBM) temsilde
adaletsizlik giderilmelidir. Bunun i¢in ilge belediye
bagkanlarinin tabii tiyeliginin kaldirilmasi; BBM tiyelerinin
dogrudan segilmesi ya da BBM iiyeliklerinin partilerin ildeki
tiim oylarina dagitilmasi segenekleri diisiiniilebilir.

iller Bankasi, daha demokratik ve merkezi yonetimden
bagimsiz bir yapiya kavusturulmals; kararlarinda 6zerk
olmadigy, siyasi etkilere agik oldugu, merkezi yonetimin bir
uzantisi gibi faaliyet gosterdigi gibi sikayetler giderilmelidir.
Merkezi yonetimin yerel yonetimler tizerinde idari vesayeti
sinirlandirilmal ve gorevden alma gibi agir yaptirimlari yarg:
kararina tabi tutulmalidir.

YIKB ve iller Bankasi yonetimleri il 6zel idarelerinde oldugu
gibi daha demokratik ve segmenleri daha iyi temsil eder hale

getirilmelidir.

Kamu Kurumu Niteligindeki Meslek Kurulugslar:

Meslek kuruluslarinin il ve merkez yonetim ve organlarinin
se¢iminde kullanilan delegelik sistemi kaldirilmal, segimlerde
kullamilan sabit ve blok liste uygulanmasi yasaklanmalidur.
Delegelik sistemi devam ettirildigi takdirde Anayasa Mahkemesi
tarafindan 1991 ve 2002 yillarinda Anayasa’ya aykirt bulunmus
olan delegelerin temsil giicti farkliliklar1 giderilmelidir.
Mesleklerini icra edebilmek igin tiye olmak ve aidat 6demek
zorunda tutulan genis bir kesimi, kendi meslek kuruluslarinin
yonetimine katilmalar1 saglanmalidir.

Inang Bazl Orgiit ve Olusumlar

Tiirkiye, 15 Temmuz darbe tesebbiisiine gelinen son 40 yilin
muhasebesini yaparak hak ettigi onemli dersleri ¢ikarmalidur.
Tiirkiyede Anayasa ile giivence altina alinan din ve inang
ozglirligi ortamy, bazilar: dernek veya vakif adi altinda
faaliyet gosteren inang bazli bazi olusumlarin ortaya
¢ikmasina, serpilmesine uygun bir zemin ve ortam
olugturmaktadir. Tiirkiye, inang 6zgiirligiini giivence altina
alirken devletin denetimi, gozetimi ve bilgisi diginda kayitsiz
bir sekilde faaliyet gosteren olusumlara kolayca sizilarak
kontrol altina alinabilecegini, art niyetli yaklagimlarla
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Local Governments

The problem of unfair representation in Metropolitan
Municipality Council (MMC) must be solved. Possible ways
of this may include the abolishment of natural membership
of mayors, direct election of MMC members or distribution
of MMC membership according to votes received by all
political parties in that constituency. The Bank of Provinces
must be given a more democratic structure and independence
from the central government to eliminate the causes of such
complaints as lack of autonomy in its decisions, vulnerability
to political influences, and acting as if an extension of the
central government. The administrative tutelage of the central
government over local governments must be limited and such
substantive acts as removal from office must be made subject
to judicial decisions.

The top managements of the YIKB (Coordination Board
for Monitoring Investments) and Bank of Provinces
must be made more democratic as in provincial private
administrations to represent their electorate better.

Professional Organizations of Public Nature

The system of delegation used in elections to central and
other organs of professional organizations must be abolished
and such practices as fixed and block lists must be prohibited.
In case the system of delegation is maintained, disparities

in representative power of delegates, which was found
unconstitutional by the Constitutional Court in 1991 and
2002 must be corrected. A large section of people who have
to have membership and pay their membership fees to their
respective organizations to perform their professions must be
able to participate to the management of these organizations.

Faith-Based Organizations and Communities

Turkey must review the last 40 years leading to the coup
attempt of 15 July and draw necessary conclusions and
lessons. The freedom of religion and faith in Turkey which is
safeguarded by the Constitution provides and environment
conducive to florescence and growth of some faith-based
formations some of which are active as associations or
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masum inangl insanlarin farkina varmadan iilkemizin
bekasina tehdit haline getirilebilecegini dikkate alarak,
toplumun derinlerine gizlenerek tehdit haline gelmelerini
6nlemek ve zararlarindan kurtulmanin bir yolunu bulmak
durumundadr.

Bu tiir olusumlarin hukuk sinirlari iginde faaliyet
gostermelerini saglamak icin devletin siki gozetimi ve
denetimi altina alinmasi zaruridir. Bunun igin 6nce bu tiir
olusumlarin olugsma amag ve iglevlerine saygi gostererek
liderleri ve tiyeleri ile faaliyetleri, idari ve mali yapilar: seffaf
ve hesap verir hale getirilmesi yeterli olacaktir.

SiVIL VE ETKIN ANAYASA iHTiYACI

Sivil Anayasa Yapimi ve Metodolojisi

Tiirkiye, toplumsal mutabakati perginleyen, kutuplagmalari
gideren; miizakerelerinde sirasiyla mutabakat, uzlagma, ikna
ve hosgorii esaslarini benimseyen yeni ve sivil bir anayasaya
ve az ve 0z degil detaylarinda da anlasmaya muhtagtir.

Yeni anayasa yapimi ¢aligmalarinin basarili olabilmesi

i¢in kurumsal yapisi, sekretaryas: ve galisma yontemini
belirleyen, galiymalarin gergevesini ve ana hatlarini gizen bir
yasa gikarilmasi, toplumun degisik kesimlerinin katiliminin,
miizakerelerin farkli ve karsit gortstekilerin endiselerini
gidermesinin saglanmasi zaruridir.

Etkin Anayasa Korumast ve Anayasa Koruma Kurumu

Tiirkiye'nin anayasa koruma sistemi, sinirly, basit ve
yetersizdir. Zayif ve etkisiz koruma, anayasal diizenin
korunmasini harici giig ve etkilere agik hale getirmekte;
vesayete davetiye ¢ikarmaktadir. Anayasa’ya uyarlik
konusunda bogluklar olusmakta; Anayasa’ya aykir
kanun ve KHK lar yillarca uygulanmaktadir. Anayasa’ya
aykir1 diizenlemeleri hukuk alaninda etki dogurmadan
6nce 6nlenemedigi gibi, Anayasa Mahkemesi aykiriligin
sonuglarini ortadan kaldirmaya yetkili degildir.

Anayasa’y1 ve anayasal diizeni koruma gorevi, etkin
isleyen kurumsal bir yapiya, Cumhuriyet Bagsavciligrnin
doniistiiriilecegi Anayasa Koruma Kurumuna emanet
edilmelidir.

foundations. While Turkey must keep maintaining and
safeguarding these freedoms she must also find ways of
avoiding any menace to the country by these organizations
hiding in the depths of society and possible harms given that
they can be easily infiltrated and controlled by circles having
malicious intentions in case they are left unsupervised by
the State. Tight surveillance and supervision by the State

is necessary to keep such formations and their activities as
confined by laws. For this, it will be sufficient to pay necessary
respect to their goals and functions while making their
leaders, members, activities, administrative and financial
structures transparent and accountable.

NEED FOR A CIVIL AND EFFECTIVE CONSTITUTION

Drafting of Civil Constitution and its Methodology

Turkey needs a new and civil constitution to give effect to
and consolidate social consensus, mitigate polarizations, and
adopt the principles of consensus, reconciliation, persuasion
and tolerance in its process of negotiation including an
agreement not only in essence but in details as well. For

the success of the process of drafting a new constitution,

it is necessary to enact a law providing a framework and
main lines of this work including its institutional structure,
secretariat and working methods. It is also necessary to
ensure the participation of different sections of population
to this process and to address concerns that may be raised by
different opinions.

Effective Constitutional Protection
and Institution for Protecting Constitution

Turkey’s system for protecting her constitution is limited,

too simple and inadequate. This weak and ineffective
protection deems constitutional order prone to outer forces
and influences and invites tutelage. Gaps emerge in ensuring
compatibility with the Constitution and laws and KHKSs
which are actually unconstitutional remain in effect for years.
While unconstitutional arrangements cannot be prevented
before their effects on the legal system become visible,

the Constitutional Court is not authorized to remove the
outcomes of divergences from constitutionality. The duty of



Bu ¢ercevede Anayasa’ya aykirilik nedeniyle iptal davalar
acilmasy, bireylere de dava hakka verilerek kolaylagtirilmalidir.
Yurtitme'nin ¢ikardigs tiiziik, yonetmelik, tamim ve sair

genel diizenleyici idari islemlerin hakkindaki Anayasa’ya
aykarilik iddialarinin Anayasa Mahkemesinde incelenmesi
saglanmalidir.

Cumhurbagkanligi ve OHAL KHK larinin
Anayasal ve Yasal Denetimi

a) Cumhurbagkanligi Kararnameleri’nin Niteligi
Cumbhurbagkanligi Kararnameleri'nin niteliginin idari mi
yoksa kanun hitkmiinde mi oldugu, dolayisiyla Danistay ve
idare mahkemelerinin mi yoksa Anayasa Mahkemesinin
mi gorev ve yetkileri iginde oldugu hususundaki
muglakhigin bunlarin idari nitelikte oldugu ve ve Danistay
ve idare mahkemelerinin gorevi iginde oldugu belirtilerek
netlestirilmesi zaruridir.

b) OHAL Kararnamelerinin Anayasal Denetimi

Anayasa m. 148(1) Anayasa Mahkemesine OHAL KHK’larini
denetleme yetkisi vermemistir. Anayasa Mahkemesi,
10.1.1991 tarihli kararinda OHALde gikarilan fakat OHAL
KHK’s1 niteliginde olmayan KHK’lar1 denetlemeye yetkili
olduguna karar vermis iken 12 Ekim 2016 tarihli kararinda
igtihat degistirerek yetkili olmadigina karar vermis
bulunmaktadir.

Ulkemizde olaganiistii yénetim altinda olunmasini
gerektiren haller olabilir. Fakat olaganiistii halde de Anayasa
gegerligini stirdiirmeli, hukuk iistiin olmals; Yiiriitmenin
yetkileri, olaganiistii halin gerekleriyle sinirli olmali;; OHAL
KHK’larinin Anayasaya uyarlik denetimi yapilmalidir. Bu
nedenle Anayasa m. 148 ve Anayasa Mahkemesi'nin gorev
ve yetkileri hakkindaki kanun bu husus agikea belirtilmek
suretiyle degistirilmelidir.

Referandum Sonucuna Uyum Yasalar

“Uyum Yasalar1” teriminden sadece yapilmasi zorunlu
degisiklikler anlagilmamali; mevzuatin Anayasanin yeni
hiikiimlerine uyumlastirilmasini gerektiren durumlar
da uyum yasalar1 kapsaminda degerlendirilmeli;
Cumhurbaskanlig: Sistemine saglikli ve kolay gegis ve
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protecting the Constitution and constitutional order must

be entrusted to an effectively functioning institution, the
Institution for Protecting Constitution.

In this context, actions for nullity on the basis of
unconstitutionality must be made easier also by entitling

this right to individuals. The Constitutional Court must
examine claims of unconstitutionality raised against bylaws,
regulations, circulars, etc. issued by the executive for purposes
of administrative regulation.

Constitutional and Legal Supervision
of Presidential and OHAL Decrees

a) Nature of Presidential Decrees

At present there is ambiguity whether Presidential Decrees
are of administrative nature or have the effect of law, and thus
whether competence in this regard rests with the Council of
State and administrative courts or Constitutional Court. It

is necessary to bring clarification to this issue by settling that
such decrees are of administrative nature and fall under the
competence of the Council of State and administrative courts.

b) Constitutional Supervision of OHAL Decrees

Article 148 (1) in the Constitution denies the authority of
the Constitutional Court to supervise OHAL Decrees. In its
decision dated 10 January 1991, the Court had stated that

it had competence in Law Decrees (KHK) issued during
OHAL but not of the nature of OHAL KHK, but later, on 12
October 2016, changed its jurisprudence and declared non-
competence.

There may be circumstances in the country that call for state
of emergency (OHAL). However, even in such situations

the Constitution must apply, rule of law must be upheld,
authority of the executive must be limited to the requirements
of OHAL, and OHAL Decrees must be supervised for their
constitutionality. Hence, Constitutional Article 148 and the
Law on the Duties and Authority of Constitutional Court
must be amended accordingly by explicitly stating this need.

Legislation for Alignment with the Outcome of Referendum |

The term “Alignment Legislation” must not be taken as
referring only to amendments that are needed. Cases
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demokrasinin ve hukukun tstiinliigiintin gii¢lendirilmesi igin
gerekli diizenlemeler yapilmalidir.

Cumhurbagkanhg Secimine Iliskin Usul ve Esaslar Kanunu

Oncelikle Anayasa m. 101 (son) fikrasindaki
“Cumhurbagkanlig1 se¢imlerine iligkin diger usul ve esaslar
kanunla diizenlenir” hitkmii geregince ¢ok sayida adayin
gikacagy, siyasi parti adaylarinin parti tiyeleri tarafindan
onsegimlerle belirlenmesini 6ngéren bir kanun ¢ikarilmas:
gerekmektedir.

Siyasi partilerin camhurbagskani adaylarinin parti tiyeleri
tarafindan iki turlu se¢imlerle belirlenmesi zorunlu hale
getirilmelidir.

Anayasanin degisik m.101(3) geregince 100.000 segmenin
bir araya gelerek aday gosterebilecegine dair hitkmiin, siyaset
disinda kalmis olup da memleket meselelerini ¢6zmeye
istekli yeni, bagimsiz ve yetkin liderlerin ortaya ¢ikmasini
saglayacak sekilde maliyetsiz ve kolaylastirici bir bigimde
diizenlenmesi gereklidir.

Secim Kanunu

Tek adayin segilecegi, cumhurbagkanhg, belediye ve meslek
kurulusu bagkanlig1 ve muhtarlik segimlerinde aday adaylar1
6n segimle ve iki turlu se¢im yoluyla belirlenmesi zorunlu
yapilmalidir.

Segim gevreleri, bittin siyasi gortslerin kendini ifade
etmesine imkén verecek biytikliikte, tercihen 7, 9
veya 11 milletvekili secilebilecegi sekilde belirlenmeli
ve tilke genelinde ayni bityiikliiklerde se¢im gevreleri
olusturulmalidir.

Yiiksek Secim Kurulunun
Kurulus ve Teskilati Hakkinda Kanun |

30 Kasim 2017 tarihinde kabul edilen ve YSK kararlarini yarg:
denetimi disina gikaran 7062 sayili kanunun 5(2) maddesiyle
getirilen “[Yitksek Se¢im Kurulu] Kurul kararlar: aleyhine
bagka higbir mercie ve kanun yoluna bagvurulamaz.” hitkmi
ilga edilmeli; yerine bu kararlara kars1 Anayasa Mahkemesine
bagvurulacag diizenlenmelidir.

which require bringing the legislation in line with the new
provisions of the Constitution must be addressed also in
the same context. Necessary arrangements must be made
to ensure sound and smooth transition to the Presidential
System and to strengthen democracy and rule of law.

Law on Procedures and Principles
related to the Election of the President

Since the last paragraph in Article 101 of the Constitution
establishes that “The procedures and principles concerning
presidential elections shall be regulated by law” there is need
to draft a law considering the possibility of many candidates
and stipulating that presidential candidates of political parties
are elected by the members of these parties.

It must be made compulsory for political parties to designate
their presidential candidates through two-round elections.
As required under the amended Article 101(3) of the
Constitution citizens can nominate presidential candidates
by collecting 100,000 signatures. This provision must be
rephrased to make it easier and less costly for potential
leaders with the will of solving the problems of the country
after having remained out of politics for some time.

Electoral Law

It must be made compulsory to designate candidates through
two-round elections in positions to be held by a single person
such as the president, mayors, chairpersons of professional
organizations and village/neighbourhood headmen.
Constituencies must be large enough to make possible the
representation of all political opinions with each having the
number of deputies preferably as 7, 9 or 11. The size of these
constituencies must be more or less the same throughout the
country.

Law on the Foundation and
Organization of Supreme Electoral Board

Article 5 (2) of the Law No. 7062 dated 30 November 2017
states “There shall be no appeal to any authority or recourse
to any channel in law against the decisions of the Higher
Electoral Board” must be repealed and it must be made




Siyasi Partiler Kanunu

Siyasi Partiler Yasasi, mevcut elestirileri giderecek, farkl:
goriisler arasinda uzlagmayi temin edecek, cumhurbagkan:
kararnamelerini meclisin yasal diizenlemeleri dengeleyecek
bir meclis tablosu olusturacak sekilde degistirilmelidir.

Bu hususta siyasi partiler arasinda mutabakat veya

uzlagma aranmali, saglanamadig: takdirde farkli ve karsit
gorustekilerin endiseleri giderilmelidir.

Genel Idare Usulii Hakkinda Kanun

Tirkiye i¢in oldukga yeni olup ve 6ncesinde teamiilleri
olmayan Cumhurbagkanlig1 Sistemi'nin karigikliga neden
olmasini 6nlemek i¢in, Yirtitme'nin hukukiligi, hesapverirligi
ve kestirilebilirligini saglama ihtiyac1 da dikkate alinarak
Anayasa 8’in “Yiiriitme yetkisi [.....] Anayasaya ve
kanunlara uygun olarak kullanilir ve yerine getirilir” hitkmii
geregince ¢ikarilmasi gereken genel idare usulii kanununun
Cumhurbagkanlig1 se¢ciminden 6nce bir ¢ikarilmas zaruridir.

OHAL Déneminde Cikarilmis Olan
KHK’larin Anayasal Denetimi |

15 Temmuz 2016'dan sonra ¢ikarilmig fakat heniiz TBMM’ne
sunulmamis olan OHAL KHK’lar1, Cumhurbagkani se¢imiyle
birlikte ytirtirliige girecek olan Anayasa madde 119(7)
geregince secimden itibaren 3 aylik siire icinde TBMM
tarafindan onaylanmadig: takdirde kendiliginden hiikiimsiiz
olacak ve gegerligini kaybedecektir.

Daha 6nceden TBMM’ne sunulmadig: takdirde, bunlarin
Cumhurbagkanlig1 se¢ciminden sonra 3 aylik siire i¢inde
onaylanmalarimm miimkiin olamayabilir. Bu durumda
kendiliklerinden gegersiz hale gelmeleri iizerine ortaya
hukuki bir karmaga ¢ikabilir.

Bu husus dikkate alinarak tedbirli davranilmasi ve bu
ihtimalin ortaya ¢ikmasinin 6nlenmesi i¢in s6z konusu
OHAL KHK’larinin Cumhurbagskanlig se¢iminden 6nce
TBMM’ye sunulmas: ve onaylanmasi zaruridir.

TURKEY’S DILEMMA:
. MIDDLE INCOME & .
- MIDDLE DEMOCRACY . . . .

TRAPS

possible to appeal to the Constitutional Court against the
decisions of the YSK (High Electoral Board).

Law on Political Parties |

The Law on Political Parties must be amended so as to
eliminate existing criticisms, ensure the conciliation of
different opinions and to yield a parliamentary composition
to balance Presidential Decrees with legislative arrangements
by the parliament. Consensus or reconciliation between
political parties must be sought on this issue and, if cannot
be reached, a way must be found to appease the concerns of
those holding different or opposite opinions.

Law on Procedures of General Administration

The Presidential System is quite new for Turkey without
any precedent which may lead to confusion. Given this
and the need to ensure the legitimacy, accountability and
predictability of the Executive, the Law of Procedures

of General Administration must be enacted prior to

the Presidential election as pursuant to Article 8 of the
Constitution: “The Executive power and function shall
be exercised and carried out [....] in conformity with the
Constitution and laws.”

Constitutional Supervision of KHKs
Issued in the OHAL Period |

The OHAL Law Decrees (KHKs) issued after 15 July 2016
but not yet presented to the TBMM will automatically
become null and void unless approved by the TBMM within
the period of 3 months following the elections pursuant to
Constitutional Article 119 (7) that will take effect upon the
election of the President.

Unless presented to the TBMM earlier, these decrees may
not be approved within the period of 3 months following the
election of the President. Hence there may emerge a legal
chaos when they become automatically null and void.

Given this possibility, it is necessary to adopt relevant
measures and ensure that such OHAL Decrees are presented
to and approved by the TBMM before the election of the
President.
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